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HUHCTUTYT 3ACEKPEYEHHOI'O CBUAETEJIA
MO POCCUHCKOMY YT'OJIOBHO-IIPOLIECCYAJBHOMY
3AKOHOJATEJIBCTBY

YT0oa0BHO-NPOLIECCYATBHOE 3aKOHOIATEIILCTBO MPEAYCMATPUBACT 3AIlU-
Ty MpPaB yYaCTHUKOB YTOJIOBHOTO CYJIOIIPOU3BOJICTBA, a TAKXKe 0OeCIeYeHUEe UX
0€30IMaCHOCTH OT YIpo3, UCXOASAIIUX B MPOIIECCe MPOU3BOJICTBA MO jaeny. bes-
YCJIOBHO, y49acTHE B YTOJIOBHOM CYJIONPOM3BOJACTBE HE BCEraa OE30MacHO IS
OTZIENIbHBIX YYAaCTHUKOB AaHHOTO mpoiecca. Ocoboe HeOe30MMacCHOe MOJI0KEHHE
3aHUMAIOT MOTEPIICBIINE U CBHUJCTENM, a TaKXke UX OJIU3KUE POJACTBEHHUKH,
KOTOPBIC MTOANAIAI0T B TI0JIE 3pEHUSI TTO03PEBACMOTO T OOBHUHSIEMOTO, KOTO-
pbI€ OJIEp’)KMMBI UYBCTBOM MECTH 3a CBHAETEIBLCTBO MpoTUB HUX. [locnegnue,
B CBOIO OY€pE/lb, TOTOBBI MIPUYMHUTH BPE KU3HU U 3JI0POBbIO, yIpoXkKas J1aH-
HbIM YYaCTHHMKaM paclpaBoOi, YTO 3HAYUTEIbLHBIM O0OpPa30M HETaTUBHO BIIUSET
Ha XOJI ¥ pe3yJIbTaThl YTOJOBHOIO Jea.

YuuteiBas nanasie paktel, ¢ 1 mroms 2002 r. ¢ BBEJACHUEM B JICHCTBUE
YronoBHO-IIpoLecCyanbHOro koaekca Poccuiickont denepanyu B YrojaoOBHO-
MPOIECCYaTbHOM 3aKOHOJATEIbCTBE IMOSIBUJICS HOBBIM WHCTUTYT — UHCTUTYT
3acekpedyeHHbIX cBujaeTenei. Tak, cornacHo 4. 3 ct. 11 VIIK P®, ecnu umerot-
Cs JOCTAaTOYHBIE OCHOBAHUS IOJaraTh, YTO IMOTEPIICBIIEMY, CBUIACTEIIO JIMOO
IPYTUM Y4YacTHUKAM YTOJIOBHOTO CYAONPOU3BOJICTBA, a TaKXKEe UX OJIU3KUM
POJCTBEHHUKAM, POJICTBEHHUKAM WJIM OJIU3KUM JIMI[AM YIPOXKAIOT YOUHCTBOM,
€CTh BO3MOKHOCTh MPUMEHEHHUS K HUM HACHWIMS, YHUUYTOXKEHHS WIM MOBPEK-
JIEHUSI X UMYIIECTBA WJIM COBEPIICHUS MHBIX OMACHBIX MPOTHUBOMNPABHBIX JCH-
CTBUH, YIIOJJHOMOYEHHBIC OPTaHbl U JIOJKHOCTHBIE JIMIIA — CYI, TPOKYpPOP, Clie-
J0BaTelb, OPTaH JI03HAHUS WA JI03HABATENIb — MIPUHUMAIOT 00ECIICUUTEIbHBIC
MeEpBbI 10 UX 3aIIUTE.

CBuaeTensb o yroJOBHOMY ACTY — OJHA M3 KIIOYEBBIX (PUTYp Ha cTaauu
cleAcTBUs (IO3HAHUA) WU CyneOHoro paszdouparenbcrBa. CBUACTEILCKUE TTO-
Ka3aHusl, 0€3yCIIOBHO, SIBJIIOTCS OJHUM M3 HanboJjiee pacinpOCTPAHEHHBIX BU-
JIOB JIOKA3aTeJIbCTB, HEPEJAKO MMEHHO OT HHMX 3aBUCHUT HCXOJ JEJa, a TAKXe
cynb0a MOJ03pPEBAEMOro WU OOBUHSEMOro. MIMEHHO MO3TOMY CieoBaTelb
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au0O0 03HaBaTeNb, B MEPBYID OYEPEllb, COOMPAIOT CBHUIETENBbCKYHO 0a3y 1o
yIroJoBHOMY Jeny. CBUAETENb — 3TO TOT CYOBEKT, KOTOPBIA MPUBJIEKAECTCS K
YYaCTHIO B JIOKa3bIBAHHHM, KOTOPOMY MOTYT OBITh M3BECTHBI KaKHe-IHOO 00-
CTOSITEJILCTBA, UMEIOIINE 3HAYEHUE [l PACCIEA0BaHUSA U PAa3PELICHUs yTOI0B-
Horo aena. [loaroMy opransl M JOJKHOCTHBIE JIMIA, HA YK IUIEYN BO3J1araercs
00s13aHHOCTh 00ECIIEUEHHS] COXPAHHOCTU KOH(PUACHIMATBHOCTH B OTHOILIEHHUU
TaKHUX JIUL, TOJHKHBI OTHOCUTBCS K 3TOMY OTBETCTBEHHO.

[TonoxeHus, KOTOPBIE 3aKPEIUISIOT BO3MOKHOCTh 3aCEKPETUTh CBHJIETE-
14, 3akpermieHsl B 4. 3 ¢r. 11 YIIK P®. B nanHol ctatbe nMeEeTCss OTChUIKA Ha
Apyrue CTaThbu KOJEKca, rjae (UKCUPYIOTCS OCOOEHHOCTH TaKOW MPOLETYpPHI:
510 4. 9 cT. 166, 4. 2 cT. 186, u. 8 cT. 193, m. 4 u. 2 ct. 241, u. 5 cT1. 278
VYIIK P®. Cornacto 4. 9 ct. 166 YIIK P®, npu HeoOXoauMoCcTH 00eCIeunTh
0€30MaCHOCTh TOTEPIIEBIIEr0, €ro MPEACTABUTENSA, CBUAETENS, UX OJM3KUX
POJICTBEHHUKOB, POJCTBEHHUKOB M OJU3KHUX JMI] CJ€l0BaTeib, JO3HABATENb
BIIPAaBE B MPOTOKOJIE CIEACTBEHHOIO JNEHUCTBHS, B KOTOPOM YYacTBYIOT MOTEP-
NEBUINI, €ro MpeACTaBUTENb WIM CBUJETENb, HE MPHUBOJAUTH JAaHHBIE 00 HX
JUYHOCTH, UHBIMHM CJIOBaMH, 3aCEKpETUTh JaHHOE nuuo. JlaHHas mpouenypa
MPOUCXOAUT CIIETYIOIIMM 00pa3oM: ClIeI0BaTeNb JIMO0 JO3HABATEIb C COTJIaCHs
PYKOBOAMTEIIS CIIEICTBEHHOIO OpraHa WM HadajbHUKAa OpraHa JO3HaHMUs, CO-
OTBETCTBEHHO, BBIHOCST MOCTAHOBJICHHE. B TaHHOM MOCTaHOBIEHUU HEO0OXO-
IUMO yKa3aTh NMPUYUHBI, MOTUBBI U 1I€JIM COXPAHEHHUS B TailHE ATUX JaHHBIX.
Jlasiee TakoMy CBHUJAETENIO NPHCBAUBAETCS IICEBJOHUM, IPUAYMBIBAECTCS IOJI-
MUCh, KOTOPYIO OH OyIeT CTaBUTh BO BCEX COOTBETCTBYIOLIMX JTOKYMEHTAaX.
B xoHEYHOM UTOTe JAaHHOE NMOCTAHOBJICHUE MTOMEILAETCS B KOHBEPT C MOCIIEAYO-
UM €ro OorneyaTbIBaHUEM M MPUOOILEHUEM K MaTepHraiaM yrojJOBHOTO Jena.

Kakoe xe ocHOBaHHe HEOOXOAUMO, YTOOBI 3aceKpeTuTh cBuuerensi? Oc-
HOBHBIM U, HABEPHOE, €IUHCTBEHHBIM OCHOBAaHUEM IPUIAHUSI CTATyCca CEKpET-
HOTO CBHJIETENIS SIBJISIETCS 3asBJICHHE, KOTOPOE HAIIMCAHO OT CBOETO JIULA, T/E
U3JIaraloTcsd BCE€ 0OOCTOATENbCTBA, OOOCHOBBIBAIOIIME HEOOXOIUMOCTh COXpa-
HUTh B TaillHE NMEPCOHAIBHOE JaHHbIE. [lepcoHaIbHBIE JAaHHBIE JOJDKHBI Xpa-
HUTBCS B HAJECKHOM, ONEYaTAaHHOM KOHBEPTE C UCKIIOUYEHHEM BO3MOXKHOCTH
O3HAKOMJICHHUS C €0 COJAEPKUMBIM U pasrialieHus! JaHHBIX.

[IpaBOBO# cTaTyc CEKpPETHOrO CBUJETENS MMEET Psii OCOOEHHOCTEM, KO-
TOpPBIEC ONPEAEISIIOT €ro CYyIIHOCTh M 3HAYEHHE B XOJE PACCIEIOBAHUS U pac-
KPBITHS TIpecTyIuieHus [2]:
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1. TlpucBoenue rnceBaoHuma. JlaHHasi OCOOEHHOCTH SABIISIETCS CaMOU
3HAYUMOM U OIPEIENSIET MPAaBO CEKPETHOIO CBUJIETENSI HE BBICTYIATh, HE3ABU-
CUMO OT CTaJIMM YTOJIOBHOTO CYJIOIIPOU3BOJACTBA, MOl CBOUM HACTOSIIMM UMe-
HEM. YCTaHABIIMBaTh M 3HATHh JIMYHOCTh 3ACEKPEUYECHHOTO CBHUAETENS MOXKET
TOJIBKO JIMIIIb CYbSI.

2. «[Ipupymannas» noanuchk. UToObl UCKIIOYUTH pasriallieHUue JTUYHO-
CTH CEKPETHOI'0 CBUJIETENS, OH U300peTaeT HOBYIO MOAMUCH, KOTOPYIO UCIIOJb-
3yeT MpU MOAMKHCAHUU BCEX MPOIIECCYaAbHBIX JOKYMEHTOB B paMKaxX HAaCTOS-
IET0 YTOJIOBHOTO JIeTa.

3. Hexkoropsle npoueccyalbHble IEUCTBUS C yUaCTUEM CEKPETHOI'O CBHU-
JETEIs MPOBOJATCSA B KOHPUIECHIIMATIBEHOM PEKUME.

4. CekpeTHOMY CBHJIETEIIO 3alpellacTcs 3a4aBaTh BOIPOCHI, KOTOPHIE
MOTYT pa300JIayuTh €ro JINYHOCTb.

5. Ecnu nokaszaHusi CEKpETHOTO CBHUJIETENSI OCHOBBIBAIOTCS HA JOBOJAX,
JOTajKax U CclyXax, TO TaKue MOKa3aHWs HE MOTYT ObITh MPU3HAHBI JOIMYCTHU-
MBIMH J0Ka3aTeJIbCTBAMMU.

Yro Kacaercs CpPOKOB 3aCEKPEUMBAHMS CBUIECTENS, TO OHU 3aBUCAT OT
CPOKOB CYIIIECTBOBaHUS T€X OOCTOSITENLCTB, B CBSI3U C KOTOPHIMU OBLIIO MPUHSI-
TO pellIeHHUEe MPUIATh CBUJIETEIIO CTATyC CEKPETHOTO.

CekpeTHbI CBUAETENh A0 KOHILIA pa30MpaTeabCcTBA OCTAETCS HEU3BECT-
HBIM JUIS JPYTUX YYaCTHUKOB YTOJIOBHOTO CyIONPOU3BOACTBA. bynyun Ha cyneo-
HOM 3aceJlaHuM, 3aCEKPEUCHHbIN CBUAETEIh HAXOJAUTCS B APYroM MOMEUICHUU U
OCYILIECTBJISIET AUAJIOT OTTYZa, IPUYEM €ro rojloc U3MEHSETCs MPU MOMOIIH TeX-
HUYECKHUX yCTpoHcTB. Ilepen TeM Kak HayaTh JOIPOC, Cybs OTKPBIBAET KOHBEPT,
B KOTOPOM HaXOZATCS MOAJIMHHBIE CBEACHMSI CBUIETEIS. 3aTEM CYbsl IPOXOAMT B
MOMEIIEHHE, B KOTOPOM CHJMT CEKPETHBIN CBUJIETENb, U YAOCTOBEPSET €ro JINY-
HOCTh. CEeKpeTHBIN CBUIETENb, TAK)KE U KaK OOBIYHBIC CBUJICTEIIH, MTPEIypexkIa-
eTcst 00 OTBETCTBEHHOCTH 3a J1auy 3aBEJIOMO JIOKHBIX [TOKa3aHUN B COOTBETCTBUU
co cT. 307 YK P®. B xoxe cynebHOTO pa3dompaTe/bcTBa B CIIy4ae MOCTYIUICHUS
BOMPOCOB CEKPETHOMY CBUJIETEII0, OTBET HA KOTOPHIE MOXKET PACKPBITH €0 JIHY-
HOCTb, CYJIbs OTKA3bIBAET JIUILY, 33J1aBllieMy Borpoc [1].

[Io oTedecTBEHHOMY YTOJOBHO-IPOLECCYATbHOMY 3aKOHOJATEIbCTBY
MHCTUTYT 3aCEKPEUCHHBIX CBUJETENICH UMEET Psif NpoOJeM, KOTOPBIE BCE Yallle
CTaJIM BCTpEYaThcsl Ha MpakThke. OJHON M3 HUX SBISETCA TO, YTO BO3MOXK-
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HOCTh TPOM3BOJICTBA JI€Jla C YYaCTUEM 3aCEKPEUCHHBIX CBHJIETEIIE MOMKET
OBITh UCIIOJB30BAaHA COTPYAHUKAMU MPABOOXPAHUTEIBHBIX OPTraHOB B JIUYHBIX
uessx. [Ipumepom cityxar ciaydau, KOraa CBUAETEII0 HA CAMOM JIEJIe KaK TaKo-
BbI€ YIPO3bl HE MOCTYIAIOT, OJHAKO MPABOOXPAHUTEIbHBIE OPTraHbl MOTYT 3a-
CEKPETUTh JAHHBIEC 3TOTO JIMIA, TEM CAMbIM OIPAaHUYUB OJHY U3 CTOPOH B IMO-
JYYEHUU TOJTHON MH(OPMAIIMU O MOKA3aHUAX 3aCEKPEUCHHOTO CBUJIETEINS, KO-
TOPBIA BIIOJIHE MOXKET OBITh MOJICTABHBIM JIUIIOM.

[IpoOneMbI Takke MPOSBIAIOTCS B OTCYTCTBUM JIOJDKHOM OCHAIIEHHOCTHU
TEXHUYECKUMH CPEACTBAMM 3aJIa CYJIOB U OPTaHOB MPABOOXPAHUTEIBLHON CHC-
TE€MbI, U3-3a YEro HapylIaloTCs MpaBuia 3aCEKpeUnBaHus cBUaeTene. Bruay
ATOr0 JOJLKHOCTHBIE JMIA MPOJACIBIBAIOT BCEBO3MOKHBIC YJIOBKH MJISI TOTO,
9TOOBI COOJIIOCTH TTpaBuia KOHPUAEHIIMaIbHOCTH. Hanpumep, yaanenue us3 3a-
Ja cyja oOBHHSIEMOTO JUIsl POU3BOJICTBA IOMIPOCA CEKPETHOTO CBHUETENSA, O~
HaKO 3TO CEphE3HEHIIUM 00pa3oM HapyllaeT MPUHIUI CIPaBEIJIMBOCTH YIroO-
JIOBHOTO CYJIOTIPOU3BOJICTBA. TakKe B ONPEIECICHHBIX CIIydasX HApPYyILIACTCS
MPUHIUII COCTA3ATEIBHOCTU CTOPOH YIOJIOBHOIO CYAONPOM3BOACTBA, KOTrIa
OJIHA U3 CTOPOH CTABUTCS B MPUBWIETUPOBAHHOE MOJIOKEHUE.

B mpectyrmiieHusiX ¢ SKOHOMHYECKUM COCTaBOM, B KOTOPBIX OOBEKTOM
MPECTYIUJICHUSI SIBJISIIOTCSL OOIIIECTBEHHBIE OTHOIIEHHUS IO OXpaHe KoMMepue-
CKOHM TalHbI OpraHu3alu, UCIO0JIb30BAHNE BO3MOKHOCTEH NHCTUTYTA 3aCEKpe-
YEHHBIX CBUJICTEJIEM BEChbMA OTPAaHUYEHO. BBHIY TOro, 4ro K KOMMEpPYECKOH
TalHE TOM WJIM MHOM OPraHu3allii MMEIOT JOCTYN ONPENEIICHHbIE JIMLA, OIpe-
JEIUTh, KTO Jlajl MOKa3aHusl, SIBJSETCS HECIOXKHBIM, M03TOMY 3G ()EKTUBHOCTH
3aCEKpPEUMBAHUS CHIDKACTCA W B ITHX CIydasx I€JecCO00pa3HO HMCIOIb30BaTh
WHBIE CTIOCOOBI 3aIIUTHI CBUIETENEH OT YIpo3.

YTroa0BHO-NPOILIECCYATbHBIN 3aKOH TapaHTUPYET IOJI03PEBAEMOMY WU
0OBHHSIEMOMY TPABO 3a/1aBaTh BOMPOCHI HA OYHOM CTaBKE CBUJACTEIIO, JArOIIe-
My MOKAa3aHUs MPOTUB HETO. B ciiydae ¢ CEKpEeTHBIM CBUIETEIEM JAHHOE MIPABO
MPAKTUYECKH HE PEAUIN3YEMO, U B 3TOM TAK)KE YCMATPUBAECTCA HAPYIICHUE TTpa-
Ba Ha 3amuTy. HeyauBuTENbHO, YTO 3aCEKpPEUYEHHbIC CBUIECTEIN BCE Yallle MC-
MOJIB3YIOTCSI KAK OCHOBHOW MHCTPYMEHT JIJIsl (paOpUKAIIUU MaTEPHUAIOB yTOJIOB-
HBIX JIeJI, 0COOCHHO MO0 3KOHOMUYECKUM COCTaBaM.

Takum 00Opa3oM, WHCTUTYT CEKPETHOTO CBHUACTENISI O00ECIeYMBaET U Ta-
paHTUpyeT 0€30MacHOCTh JHI] MOCPEACTBOM COKPBITHS UX JAHHBIX OT APYrHX

38



YYaCTHUKOB YTOJIOBHOTO CyIOMPOU3BOACTBA. [10J105keHMS O 3aCEKPEUCHHBIX CBH-
AETEeNSX JOMOTHIIOT MPUHIIUIT YTOJIOBHOTO CYIOMPOU3BOACTBA 00 OXpaHe W 3a-
[IUTE TIPaB U CBOOO]| YYACTHUKOB YTOJIOBHOTO CyIONpon3BoAcTBa. OnHaKo, Kak
BCSKHI «MOJIOZIOM» MHCTUTYT, OH HE JIUIIIEH MPoOesIoB U TpeOyeT JOpaOOTKH.
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POJIb CJIEJOBATEJISAA B OPIAHU3AIIUAN
HPEJABAPUTEJIBHOI'O CJIEACTBUA

Kak u3BecTHO, COBEpILIEHHOE OOIIECTBEHHO OMACHOE JIESTHUE PACKPBIBA-
€TCs B paMKax IPEeIBapUTEIIBHOTO paccieAOoBaHus. [[esITeTbHOCTh OpPraHoOB
MIPEJIBAPUTEIILHOTO CJICJICTBUSI HAMpaBjeHA Ha OBICTPOE U MOJIHOE UX PACKPHI-
THE, CBOEBPEMEHHOE IMPHUBJICUCHUE K YTOJOBHOW OTBETCTBEHHOCTH BUHOBHBIX
CyOBEKTOB, BBISBIICHHE MTPUYNH U YCJIOBHM, KOTOPBIE CIOCOOCTBYIOT COBEpIIIe-
HUIO NpecTynHbIXx AesHuil. CornacHo 4. 1 cT. 38 YrosmoBHO-NpoLeccyanbHOro
koqekca Poccuiickoit deneparuu (nanee — YIIK P®) cnegoBarens cuntaercs
JOJDKHOCTHBIM JIMIIOM, KOTOPOE HAAEJEHO MOJHOMOYHUEM MPOU3BOJICTBA MPE/I-
BAPUTEIBHOTO CIEACTBUS MO yroJIoBHOMY ey [1]. OH OTHOCUTCS K CTOpOHE
ooBuHeHus (1. 47 ct. 5 YIIK P®). B 0. 55 ct. 5 VIIK P® o603HaueHo, 4To
CJIEIOBATENb OCYILECTBIISIET YTOJIOBHOE MPECICNOBAHUE, T. €. MPOILIECCYATbHYIO
JeSTEIHFHOCTh, HAPABIICHHYIO HAa W300JIMYCHHUE MTOI03PEBAEMOT0, OOBUHSIEMO-
ro B COBEPUICHUWU NPECTYNHOTO JAesiHus. Takas JeSTelbHOCTh peau3yeTcs
cJieIoBaTeIeM Ha BCEM MPOTSHKEHUH J0CY1e0HOT0 MPOU3BOICTBA.

YronoBHO-NIpoLieECCYaANIbHAS AEATEIBHOCTD CIEAOBATENS OCYLIECTBIISIETCS
OT UMEHHM rocygapcrtna. lIpenensl oCyecTBICHN TAKOW AEATENBbHOCTH peria-
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